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The concept and nature of the right to confinement

as a means of guarantee in civil law

""A comparative study"
Sherif Raafat Mohamed Ahmed Hammad.
Department of Civil Law, Faculty of Law - Ain Shams,
Police Academy, Cairo, Egypt.
E-mail:Sherifrafaat1111@gmail.com

Abstract:

One of the important legal issues worthy of study and analysis is
the right to confinement- as a safeguard in the civil law. Where the
research aims to clarify what is meant, its basis, and its nature in the
civil law and Islamic jurisprudence, with a clarification of the
opinions of jurists and court rulings, using this analytical inductive

comparative method.

The research consists of two chapters, the first of which includes
the definition of the right to confinement and its basis in the civil
law and Islamic jurisprudence through two topics, while the second
chapter contains several topics explaining the nature of the right to
confinement in Romanian, French, and Egyptian law, and finally
Islamic jurisprudence, and the research ends with a conclusion that
includes The most important findings and recommendations.

It is clear through the research the agreement of civil law and
Islamic jurisprudence in their definition of the meaning of the right
to confinement, as well as their agreement in the basis on which it

was established, with the uniqueness of Islamic jurisprudence
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dealing with the broader basis "right to victory, while the opinions

of jurists and judges differed in the nature of this right between
several directions. The study concluded that he argued that it was
not accepted in terms of its nature, which was supported by the
Court of Cassation n some of its rulings. It is worth noting that
Islamic jurisprudence did not stop much when explaining the nature
of the right to confinement, forming a general theory that preceded
the positive legislation by applying the right to confinements an
original right All-inclusive.

Keywords: civil law, guarantee , the right to confinement, the right
in kind« the personal right.
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—Aubry et, Reu, par Bartin Cours de droit civil francais T

VY, oed VAYY,

-Bonnecae : Suplement au traite de droit civil de Baudry-
lacantinerie TV.

-Boudry, lacantinerie, de lynes: Traite theoriaue et pratique
droit civil T Y4+ 1,

-Beudant: les suretes personnelles et reeles.
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-Bracque (Arthur) le droit retention (en droit all et en droit
francais) Th Bordeau Y4V,

-Bobes (panait), des, cas d'application de droit de retention
Th Paris Y4 ¥,

-Colin (A) et Caphant (H): Cours elementaire de droit civil
francais VY-V« ed Y4 ¢A,

-Cabry: Du droit de retention YA+,

-Cassin Rene: De lexcepton tiree de l'inexecution dans les
rapports synallagmalique et de ses relations avec le droit de
retention la compensation et la resolution. These Paris Y43 £,
-Colin et capitant : Cours elementaire de droit civil francais
Vo ed par julliat de Ig Morandiere T.V Y.

~Capitant (Henry) : De la cause de obligations Y™,
-Demolomb: Droit civil contracts T V.

-De Halte (E): element d'un reperetoire alphobetique de
droit civil egyptien (juridication mixte et indigene) t.¥.
-Drrida (F): Retention "Rep. de droit civil" Y4V4 T. VIL.
-Elekes (Nerva andre): de quelques differences dance
l'application du droit de retention d'apres la jurisbrudence
francais.

-Glasson : le droit de retention sous l'empire de code
napoleon Paris YA1Y,

-Hommel : le droit de retention, sessai d'une theorie en droit
Francais these Strasbourg Y4 Yo,
-Josserand (louis): Cours de droit civil positif francais Yed.

-Laurent : Principe de droit civil Y4¢ Paris, YA4A,
-Larombiere: Theorie et pratique de obligations Paris YA®Y,
Yed.

-De Halte (E): Element d'un reperetiore alphobetique de
droit civil egyptien (juridication mixte et indigene) TY.

) -J.) Mande-Djabou: la nation etraite du droit de retention
J.C.P. V4Vi_doct YVA,
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-Morel (R) : Traite Elementoire de procedure civil 4 €94,
-Marty (G) et Raynaud (R) : Droit civil T 1I-V-1, Y41Y,
-Nicole, Catals Franjou (N): De la nature juridique du droit
de retention. Rev, trim Y41V, P. 4-¢ ¢,

-Planiol Ripert et Esmein : Traite de Droit civil T % Paris
VdeY

-Pinot, Essai d'une theorie du droit de retention aupoint de
de vue legislatif,these Paris Y4 ¢A,

-Ripert (G) et Boulanger : Traite de droit civilT ¥ Y4 0A,

-R. Robiere: traite general de droit maritime, T V).

-Solus (H) et Perro (R) : Droit judiciaire Prive Y43) T Y,

-Zara (Laurent G) : Du droit ve retention Th. Paris, Y4+ Y.
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